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Abstract
The circumstances of the crime are considered as means of legislative and
judicial individualization of punishment, and the crimes differ according to the
circumstances of each crime in terms of the amount of punishment, and if they
agreed in the criminal outcome, the covenant in which the punishment was
determined in an abstract manner has ended without concern for the material

or personal conditions related to the commission of the crime. These situations
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play an important role in making the punishment more realistic or more
responsive to the circumstances of the offender and the circumstances of the
crime, and ultimately lead to a just punishment. The penalty is required to be
proportional to the crime, because the penalty must be just and fulfill its
function in society, and the burden of proving proportionality falls on the
legislator, who, when setting the penalty, must take into account its quantitative
and qualitative compatibility with the gravity of the criminal incident. And the
International Criminal Court takes into account several things when
determining the amount of punishment to be inflicted and applied to the
convicted person, such as the harm done, or the harm suffered by the victim or
his family, as well as the nature of the illegal behavior committed and the
means used to commit the crime, and the extent of the person’s participation
the convict, the extent of intent, the circumstances relating to the manner,
place and time, the age of the convicted person, his education, and his social

and economic status.
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" Pprosecutor v. Hadzihasanovic and Kubura (Appeal Judgment), IT-01-47-

A, International Criminal Tribunal for the former Yugoslavia (ICTY), 22 April 2008, para.

321.

@ Alfred Musema v. The Prosecutor (Appeal Judgement), ICTR-96-13-A,

International Criminal Tribunal for Rwanda (ICTR), 16 November 2001, para. 382 .

® The Prosecutor v. Clément Kayishema and Obed Ruzindana (Appeal Judgement),

ICTR-95-1-A, International Criminal Tribunal for Rwanda (ICTR), 1 June 2001, para 361.
@ Prosecutor v. Radoslav Brdjanin (Appeal Judgement), IT-99-36-A, International

Criminal Tribunal for the former Yugoslavia (ICTY), 3 April 2007, paral099.
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@ prosecutor v. Zlatko Aleksovski (Appeal Judgement), IT-95-14/1-A, International
Criminal Tribunal for the former Yugoslavia (ICTY), 24 March 2000, para 183.

@ Pprosecutor v. Radislav Krstic (Trial Judgement), International Criminal Tribunal for
the former Yugoslavia (ICTY), 2 August 2001, para 709.

@ Kayishema and Ruzindana Appeal Judgement, paras 358 - 359.

@ Aleksovski Appeal Judgement, para. 183.

® The Prosecutor v. Elizaphan and Gérard Ntakirutimana (Appeal Judgement), ICTR-
96-10-A & ICTR-96-17-A, International Criminal Tribunal for Rwanda (ICTR), 13
December 2004, para 563.

©  prosecutor v. Milan Babic (Judgement on Sentencing Appeal), IT-03-72-
A, International Criminal Tribunal for the former Yugoslavia (ICTY), 18 July 2005, para

80.
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) prosecutor v. Milomir Stakic (Appeal Judgement), IT-97-24-A, International
Criminal Tribunal for the former Yugoslavia (ICTY), 22 March 2006, para 411.

@ Aloys Simba v. The Prosecutor (Appeal Judgement), CTR-01-76-A, International
Criminal Tribunal for Rwanda (ICTR), 27 November 2007.

® Trial Judgement, para. 433.

“ Trial Judgement, para. 439
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W Aloys Simba v. The Prosecutor (Appeal Judgement), Trial Judgement, paras 400, 403,

CTR-01-76-A, International Criminal Tribunal for Rwanda (ICTR), 27 November 2007,
The Trial Chamber thus did not regard as an aggravating circumstance the fact that the
Appellant encouraged and approved of the attacks, as these were elements of the crime, but
rather took into account the fact that he abused his influence by doing so.

@ Prosecutor v. Miroslav Deronjic (Judgement on Sentencing Appeal), IT-02-61-
A, International Criminal Tribunal for the former Yugoslavia (ICTY), 20 July 2005.

@ Prosecutor v. Dragoljub Kunarac, Radomir Kovac and Zoran Vukovic (Trial
Judgment), IT-96-23-T & IT-96-23/1-T, International Criminal Tribunal for the former

Yugoslavia (ICTY), 22 February 2001.
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“ The Prosecutor v. Elizaphan and Gérard Ntakirutimana (Appeal Judgement), ICTR-
96-10-A & ICTR-96-17-A, para. 516, page. 167.International Criminal Tribunal for
Rwanda (ICTR), 13 December 2004, para 516.

® The Prosecutor v. Elizaphan and Gérard Ntakirutimana (Appeal Judgement), ICTR-
96-10-A & ICTR-96-17-A, para. 516, page. 167

“ The Prosecutor v. Emmanuel Ndindabahizi (Judgement and Sentence), ICTR-2001-
71-1, para. 508(ii), page. 119. International Criminal Tribunal for Rwanda (ICTR), 15 July
2004.

@ Pprosecutor v. Dragomir Milosevic (Appeal Judgment), IT-98-29/1-A, International

Criminal Tribunal for the former Yugoslavia (ICTY), 12 November 2009, para 304.

® prosecutor v. POPOVIC et al. (Appeal Judgment), IT-05-88-A, International

Criminal Tribunal for the former Yugoslavia (ICTY), 30 January 2015.

© prosecutor v. CelebiCi (Appeal Judgement), paras 789-790. IT-96-21-A, International
Criminal Tribunal for the former Yugoslavia (ICTY), 20 February 2001.
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