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  Abstract 

 This research is concerned with studying the scope of the application of the conflict of 

laws rules on the contractual obligations in the interstate conflict of laws in the federal 

state. The article adopts the U.S. law as a paradigm, in conformity with the U.S. 

second restatement of the conflict of laws, compared with the situation of the current 

conflict of laws rules in the Iraqi civil law No. (40) of 1951. The U.S. second 

restatement can solve the interstate conflict of laws on the contractual obligations, by 

both the article 187 and 188. It encompasses the solution of the interstate conflict of 

laws in the case of the choice of law. And in the case of the determination of the 

applicable state law in the absence of the choice of law by the contracting parties. The 

problem of the research lies in the shortage and insufficiency of the situation of the 

conflict of laws rules in the Iraqi civil law No. (40) of 1951, concerning the inter-

territorial (inter-regional) conflict of laws. This study has adopted to the analytical 

comparative methodology of the legal research, and the main finding of this study is 

that the first paragraph of the article (25) is not concerned with solving the inter-

territorial conflict of laws in the federal state. The researcher suggests some relevant 

recommendations to the Iraqi legislator, the most important of which is to suggest a 

legal regulation for solving the inter-regional conflict of laws in the federal Iraq. 

 Keywords: Chosen Law, Second Restatement, The Conflict of Laws Rules, Interstate 

Conflict of Laws, Connecting Factors. 
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 انخلاصت
ٗعٌُٔ ُزا الثحث تذساسح ًطاق ذطث٘ك لْاعذ ذٌاصع المْاً٘ي علٔ الإلرضاهاخ الرعالذٗح, فٖ ذٌاصع المْاً٘ي فٖ  

ً للوذًّح الأهشٗك٘ح الثاً٘ح لرٌاصع المْاً٘ي,  الذّلح الف٘ذسال٘ح. ّلذ ذثٌد الذساسح الماًْى الأهشٗكٖ إًوْرجا, ّرلك ّفما

. ّجذٗش تالزكش أى تإهكاى 1591( لسٌح 04فٖ الماًْى الوذًٖ العشالٖ سلن )هماسًح تمْاعذ ذٌاصع المْاً٘ي الحال٘ح 

(. 188( ّ )181ُزٍ الوذًّح حل الرٌاصع ت٘ي لْاً٘ي الْلاٗاخ تخظْص الإلرضاهاخ الرعالذٗح عي طشٗك الوادذ٘ي )

حالح ذحذٗذ لاًْى  ُّٖ ذرضوي حلاً للرٌاصع ت٘ي لْاً٘ي الْلاٗاخ فٖ حالح إخر٘اس الماًْى الْاجة الرطث٘ك, ّفٖ

الْلاٗح الْاجة الرطث٘ك فٖ حالح غ٘اب إخر٘اس الأطشاف الورعالذج لزلك الماًْى. ّذكوي هشكلح الثحث فٖ الٌمض 

( 04ّالمظْس الزٕ إعرشٓ أّ شاب هْلف لْاعذ ذٌاصع المْاً٘ي )لْاعذ الإسٌاد( فٖ الماًْى الوذًٖ العشالٖ سلن )

٘ي الألال٘ن. ّلذ ذثٌد الذساسح هٌِج الثحث العلوٖ الماًًْٖ الرحل٘لٖ الوماسى. , تخظْص ذٌاصع المْاً٘ي ت1591لسٌح 

( لحل ذٌاصع المْاً٘ي ت٘ي الألال٘ن 59أها أُن ًر٘جح ذْطلد إلِ٘ا الذساسح فِٖ عذم هلاءهح الفمشج الأّلٔ هي الوادج )
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الٖ ّهي أتشصُا إلرشاح ذٌظ٘ن لاًًْٖ فٖ الذّلح الف٘ذسال٘ح.  ّإلرشح الثاحث تعض الرْط٘اخ راخ الظلح للوششع العش

  .لحل ذٌاصع المْاً٘ي ت٘ي الألال٘ن فٖ العشاق الف٘ذسالٖ

الماًْى الوخراس, الوذًّح الثاً٘ح, لْاعذ ذٌاصع المْاً٘ي, ذٌاصع المْاً٘ي ت٘ي الْلاٗاخ,  انكهماث انمفتاحيت: 

 ضْاتظ الإسٌاد.

 

 چێٌاَپ یکەيًًَىيژێ: تُرالەذيف یتًحکُم ًن کانيًستًبێگر ًب وذًپاب یتًباب ًن اساي یکچَُوێت یساکاوڕێ

 اسايكان  کچَُيێت ۆب یکيمرًئ یمەدََ یارۆڤگ ًڵگًن

 ینًع هيدًحًڵاس ُوسيد.

 / یماسۆپهيَ د کانييًتڵًَەُدێو ييًوذەًُيَ پ اساي یژێنۆک / ثًبيتا یاساي یرەدەذياري یرۆسيفۆپر

 رێَنًٌ-ٍانيج ۆیزاوک

 ثوختة 

ذْێژٌَّٗەَٗ پَْٗەًذٗذاسە تَ ذْێژٌَّٗەی سَس دەّاهی تَکاسُێٌاًی ڕێساکاًی ذال٘کشدًَّەی ٗاسا لَسَس ئَم      

ئَم تاتَذَ ٗاسای  .پاتًَذ تَ گشێثَسرَ٘کاى لَ ذال٘کشدًَّەی ٗاسا لًَێْاى دۆڵَذَکاى لَ ًَذَّەی ف٘ذەسالی

تۆ ذێکچًّْی ٗاسا، تَ ئَهشٗکی ّەک ًوًََّْٗک ّەسگشذّْە، لَگَڵ گۆڤاسی دّّەهی ئَهشٗکی 

 .تًّْی ََُٗ 1591(ی ساڵی 04ُاّپێچکشدًَّەی ئَّ ٗاساکاًَی کَ ئێسرا لَ ٗاسای شاسسرأً عێشالی ژهاسە )

پێْٗسرَ تڵێٌذسێد کَ گۆڤاسی دّّەهی ئَهشٗکی دەذْاًێد کێشَی ذێکچًّْی ٗاسای ًێْاى ّڵاذَ ف٘ذەسالَکاى 

. ئَهَ چاسەسَسی ذال٘کشدًَّەی (188( ّ )181ّی هاددە )چاسەسَس تکاخ تۆ تًَذە پَٗواًٌاهَکاى، لَ ڕّ

دەگشێد، لَ حالَذی َُڵثژاسدًی ٗاسا. َُسّەُا، لَ حالَذی دٗاسٗکشدًی ٗاسای تَکاستَس تێ  ًێْدەّڵَذیٗاسآ 

کێشَکَی ذْێژٌَّٗەکَ لَ ًَتًّْی ذَّاّی ّ ًَکۆکَ٘٘ذی تاسی  .َُڵثژاسدًی ٗاسا لَلاَٗى پَٗواًکاسەکاًَّە

داَٗ، تَ ذْێثَسی ذال٘کشدًَّەی 1591(ی ساڵی 04ی ذال٘کشدًَّە لَ ٗاسای شاسسراًی عێشاق ژهاسە )ٗاساکاً

)ًاّچَکاى( . ئَم ذْێژٌَّٗەَٗ ڕێگََٗکی تۆ ڕاپشسی ّ تَساّسدی ٗاساٗی تَکاس ُێٌاّە. ئَم  َُسێوَکاىٗاسآ 

ْەًذٗذاس تَ چاسەسَسی ذال٘کشدًَّەی ( پ59َٗذْێژٌَّٗەَٗ تَ ئًَجاهذا دەگاذَ ئَّەی کَ فمشەی َٗکَهی تاتَخ )

ًَذَّەی ف٘ذەسالی ًَ٘٘. ذْێژەسەکَ ُاًذێکی پَْٗەًذٗذاس تَ پَسلَهاًی عێشاق پێشٌ٘اس دەکاخ،  َُسێوَکأًٗاسآ 

ذشٗي پێشٌ٘اسەکَش ئَّەَٗ کَ ڕێکخسرٌی ٗاساَٗ٘کی ذاٗثَخ تۆ چاسەسَسی ذال٘کشدًَّەی ٗاسا لَ ًێْاى  گشًگ

  .٘ذەسالی پێشٌ٘اس تکاخلَ عێشالی ف َُسێوَکاى

ٗاسای َُڵثژێشدساّ ، گۆڤاسی دّّەهی، ٗاساکاًی ذێکچًّْی ٗاسا، ذێکچًّْی ٗاسا لَ ًێْاى  :کهيهً َشًکان

   .ّڵاذَ ف٘ذەسالَکاى، تٌَ٘سی ٗاساٗی

Introduction 

First: The Introductory Preface to the Topic: The U.S. Restatement (second) of the 

conflict of laws regulated the interstate conflict of laws rules, and assigned both the 

sections (187) and (188) to determine the applicable law of a certain state to solve the 

conflict of laws concerning the contractual obligations. The section (187) of the U.S. 

Restatement (second) of the conflict of laws made a distinction between two situations, in 

which the law of the state chosen by the parties to govern their contractual rights and duties 

can be applied. The first handles the special issue which the parties could have determined 

by an explicit agreement on the local law of the state chosen. The second deals with the 

special issue which the parties could not have determined by an explicit agreement on the 

local law of the state chosen. The section (188) is concerned with determining the 

applicable local law of the state having the most significant relationship to the transaction 

and the parties with respect to that issue, in the absence of the effective choice by the 
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parties. Whereas the current Iraqi conflict of laws rule in the first paragraph of the article 

(25) of the Iraqi civil law is applicable on the contractual obligations arising from the 

international contract, and is not concerned with solving the inter-territorial (inter-regional 

or inter-state) conflict of laws in the federal state. Nor is the second paragraph of the article 

(31) sufficient for solving this type of conflict of laws.         

Second: The importance of the research: The importance of this research lies in trying to 

borrow some important conflict of laws rules from the U.S. Restatement (second) of the 

conflict of laws, in order to suggest a legal regulation for the inter-territorial (inter-

regional) conflict of laws in the federal Iraqi.   

Third: The problem of the research: The problem of the research focuses on the 

shortage and insufficiency of the situation of the conflict of laws rules in the Iraqi civil law 

No. (40) of 1951, concerning the inter-territorial (inter-regional) conflict of laws. The 

problematization is also embodied by two questions: the first is: what is the extent to which 

the Iraqi law can benefit or make use of the U.S. interstate conflict of laws rules provided 

by the second restatement , as the best interstate conflict of laws rules world-wide. The 

second is how can the shortage and insufficiency vitiating the current Iraqi conflict of laws 

rules be dealt with, concerning their being incapable of solving the internal conflict of laws 

among regions and territories, because the current rules are tasked with solving the conflict 

of laws on the international level. Including the second paragraph of the article (25), which 

determines the applicable law on the international contract, and the contractual obligations 

from which they arise. Furthermore, the second paragraph of the article (31) is insufficient 

of for two reasons: the first reason it is assigned to solve the internal conflict of laws in a 

country having several legal systems in front of the Iraqi judge. The second reason: it 

refers to the internal law of  a country having several legal systems. Considering that the 

laws of the federal Iraq do not contain internal conflict of laws rules, tasked with solving 

the inter-regional conflict of laws.   

Fourth: The methodology of the research: This research has followed up the analytical 

comparative methodology of the legal research, by studying the explicit choice of the law 

of the state by the parties, and the applicable law having the most significant relationship to 

the transactions and the parties, in the absence of the effective choice of law provision  

according to the U.S. Restatement (second) of the conflict of laws. And comparing them 

with current situation of the Iraqi conflict of laws rules.  

Fifth: The plan of the research: in conformity with the above-mentioned methodology, 

this research has been divided into two sections as follows:  

First Section: The explicit choice of the law of the state by the parties. 

Second Section: The applicable law having the most significant relationship to the 

transactions and the parties, in the absence of the effective choice of law provision.  

1. The explicit choice of the law of the state by the parties 
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   To begin with, the parties to contract or the contracting parties can agree or make a 

choice to select or choose expressly the law of a certain state
(1)

, by inserting an explicit 

choice-of-law provision in their contract. But the section (187) of the U.S. Restatement 

(second) of the conflict of laws made a distinction between two situations, in which the law 

of the state chosen by the parties to govern their contractual rights and duties can be 

applied
(2)

. The first handles the special issue which the parties could have determined by an 

explicit agreement on the local law of the state chosen
(3)

. The second deals with the special 

issue which the parties could not have determined by an explicit agreement on the local 

law of the state chosen. Therefore, we should make an in-depth analysis of these two 

situations in the following two topics as follows:   

1.1. The law of the state chosen if the particular issue of the conflict is the one 

which the parties could have resolved by an explicit choice-of-law provision    

   It has been previously mentioned that the contracting parties can agree to choose the 

local law of an interested state to govern their rights and duties
(4)

, if the particular issue is 

one which the parties could have determined by introducing or listing an explicit choice-

of-law provision in their contract
(5)

. According to the first paragraph of the section (187) of 

the U.S. Restatement (second) of the conflict of laws entitled the (law of the state chosen 

by the parties), which states that (the law of the state chosen by the parties to govern their 

contractual rights and duties will be applied if the particular issue is one which the parties 

could have resolved by an explicit provision in their agreement directed to that issue). 

Analyzing the text of this paragraph can lead to the idea that the parties necessarily have 

the capability and power to determine the terms of their contractual arrangement. This text 

can be applied if the particular issue of the conflict is the one which the contracting parties 

could have resolved by an explicit choice-of-law provision to choose the local law of a 

particular state
(6)

. As soon as the parties agree to choose the law of a designated state in 

conformity with this paragraph, the forum (court) this contractual provision, in order to 

respect the common intent or the mutual intention of the parties. In other words, the court 

will apply the law of the state chosen, even if this law is the law of other state than the one 

in which both the parties are domiciled, or the one to which the subject-matter of the 

contract has no relation. But the issue of the conflict is the one which the contracting 

                                                           

     (1) John O'Brien, Conflict of Laws, Second Edition, Cavendish Publishing Limited, London, 1999, 

P.33.                           

  (2) Peter North and J.J Fawcett, Cheshire and North's Private International Law, Thirteenth 

Edition, Butterworths London 1999. p.28. 

     (3) E. Scoles, party autonomy and choice-of-law: the restatement (second) of conflict of laws, Hofstra 

Law Review, Volume 4, Issue 4, 1976, P.605.                                            

     (4) Paul E. McGreal, Conflict of Laws, SMU Law Review, Annual Survey of Texas Law, Volume 47, 

Issue 4, 1994 .P.873.                                            

     (5) Peter Hay, Patrick J. Borchers, and Symeon C. Symeonides, Conflict of Laws, Fifth Edition, West 

Academic Publishing, 2010 .P.1551.  

     (6) Paul E. McGreal, op Cit .P.873.                                            
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parties could have resolved by an explicit choice-of-law provision
(1)

. But the forum will 

not give effect to the choice-of-law provision, if the consent of one of the contracting 

parties is obtained by a vice of consent vitiating the will of that party, such as duress, 

misrepresentation, undue influence or mistake. But what about the choice-of-law provision 

included or contained in the "adhesion contract" drafted unilaterally by the dominant party, 

and imposed on the weaker party, who has no real chance to discuss or bargain about its 

terms and stipulations? The U.S. courts will not usually apply the choice-of-law provision, 

if it inflicts substantial damage or injustice to the adherent. As far as the contractual 

capacity is concerned, the contracting parties can choose two laws of different states to 

govern their contractual capacity. Particularly when the parties are domiciled in different 

states, and each of them has the capacity to enter into the contract under the local law of his 

domicile
(2)

. In this case they should subject to the rule of the third paragraph of the section 

(187) which states that (in the absence of a contrary indication of intention, the reference is 

to the local law of the state of the chosen law). According to this rule the capacity of each 

party shall be determined by the local law of his domicile.  

1.2. The law of the state chosen if the particular issue of the conflict is the one 

which the parties could not have resolved by an explicit choice-of-law 

provision and its exceptions 

     The parties to a contract can also agree to choose the local law of an interested state to 

govern their rights and duties, even if the particular issue is one which the parties could not 

have determined by incorporating an explicit choice-of-law provision in their contract. In 

conformity with the second paragraph of the section (187) of the U.S. Restatement 

(second) of the conflict of laws, which states that (the law of the state chosen by the parties 

to govern their contractual rights and duties will be applied, even if the particular issue is 

one which the parties could not have resolved by an explicit provision in their agreement 

directed to that issue, unless either: (a) the chosen state has no substantial relationship to 

the parties or  the transaction and there is no other reasonable basis for the parties' choice, 

or (b) application of the law of the chosen state would be contrary to a fundamental policy 

of a state which has a materially greater interest than the chosen state in the determination 

of the particular issue and which, under the rule of § 188, would be the state of the 

applicable law in the absence of an effective choice of law by the parties). In this case the 

local law of the state chosen by the contracting parties will be applied, even if the 

particular issue is one which the parties could not have resolved or determined by the 

explicit choice-of-law provision
(3)

. When this paragraph is analyzed, it is clearly shown 

that the rule included in this paragraph will be applied, when two or more states have an 

interest in the determination or resolution of the particular issue. But the rule does not 

apply when all contracts are located in a single state
(4)

. Strictly speaking, the rule of this 
                                                           

  (1) Peter North and J.J Fawcett, op Cit. p.28. 

     (2) E. Scoles, op Cit , P.606.                                            

     (3) Paul E. McGreal op Cit .P.874.                                            

  (4) Peter North and J.J Fawcett, op Cit. p.28. 
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section can apply when the contracting parties seek to have the chosen law determine 

issues, which they could have determined or resolved by explicit agreement directed to that 

issue
(1)

. The most important particular issue to be governed by this paragraph, and the 

parties could not have resolved by an explicit provision in their agreement, is exemplified 

by the validity of the contract. Therefore, in multi-state transactions the parties may choose 

the applicable law to govern the validity of their contract, and the rights and obligations 

created thereby. An example of this question, (A) concluded a contract with (B) in the state 

of Chicago. The law governing the validity of the contract, chosen according to the explicit 

choice-of-law provision is the local law of the state of Texas, which considers the contract 

valid and enforceable. As opposite to the local law of the state of Chicago, according to 

which the contract is unenforceable for the lack of consideration. In an action brought by 

(B) against (A), the contract will not be held invalid for the lack of consideration. It is to be 

noted that the rule included in the second paragraph of the article (187) is restricted or 

limited by two exceptions which preclude the application of the law of the state chosen by 

the parties:                        

A- The local law of the state chosen by the parties has no substantial relationship to the 

parties or the transactions and there is no other reasonable basis for the parties' 

choice: the chosen state or the law of the state chosen can have a substantial 

relationship to the parties or the transactions
(2)

, and the parties will be held to have 

had a reasonable basis for their choice, if the place of the performance of the 

contract is situated in the chosen state, one or both parties are domiciled in that state, 

one or both parties have his principal place of business in that state, or the place of 

contracting is situated in the chosen state, provided that the place of contracting 

should not be wholly fortuitous and bears no real relation either to the contract or to 

the parties. If the local law of the state chosen by the parties will not be based on 

these connecting factors, it does not have any substantial relationship to the parties 

or the transactions
(3)

. If the parties intend deliberately to choose a foreign law in the 

spirit of adventure, this choice will be made in contrary to the requirement of 

reasonable basis for parties' choice, stipulated in the first exception to the second 

paragraph of the section (187).          

B- The local law of the state chosen by the parties would be contrary to a fundamental 

policy of a state which has a materially greater interest than the chosen state in the 

determination or resolution of the particular issue: the terminology of the 

"fundamental policy of a state" refers to the core or essential public policy
(4)

. The 

                                                           

     (1) E. Scoles, op Cit , P.610.                                            

     (2) Paul E. McGreal op Cit .P.873.                                            

     (3) E. Scoles, op Cit , P.611.                                            

     (4) Jeffrey L. Rensberger , Choice of Law and Time, Part II: Choice of Law Clauses and Changing 

Law Changing Law, Georgia State University Law Review, Volume 39, Issue 2, 2023 .P.446.   

file:///C:/Users/AD4/Desktop/Choice%20of%20Law%20and%20Time%20Part%20II_%20Choice%20of

%20Law%20Clauses%20and%20Changi.pdf                                         



32/2/3232-32دٌُك( مىعقذ بتاريخ    –صلاح انذيه/ اربيم  –عذد خاص بُقائع انمؤتمر انذَني انثاوي انمشترك بيه كهياث انقاوُن في انجامعاث )انسهيماويت   

 

  مجهت دراساث قاوُويت َ سياسيت –انسىت انثانثت عشرة 

660 

state's fundamental policy indicates the principles or rules that reflect substantial 

economic and social interests, such as fairness, morality or protection of certain 

weaker groups (e.g., consumers or employees). As well as the principles and rules 

Prohibiting the enforcement of unconscionable contracts, reinforcing anti-

discrimination laws. Therefore, the application of the chosen law will be refused by 

the forum for achieving a prime goal or objective of the protection of a fundamental 

policy of the state which, under the rule of the section (188), would be the state of 

the otherwise applicable law. Provided that this state has a materially greater interest 

than the state of the chosen law in the determination or resolution of the particular 

issue. 

1.3. The situation of the current Iraqi conflict of laws rules towards the 

voluntary choice of the applicable on the contractual obligations 

   One of the well-established principles in the field of the civil law in general, and the 

private international law in particular, is the principle of the autonomy of will, which 

can apply on the international contracts vitiated with a foreign element
(1)

. This principle 

is closely related to another principle known as the (pacta sunt servanda). Both of these 

principles originated in the civil law, but extended their application later to the field of 

the private international law. Therefore the Iraqi legislator adopted them in 

reformulating the conflict of laws rules in the Iraqi civil law No. (40) of 1951. Under 

the title of the "chosen law". Under the first paragraph of the article (25) of the Iraqi 

civil law, which states that (The contractual obligations shall be governed by the law of 

the state wherein lies the domicile of the contracting parties if they have a common 

domicile; where they have different domiciles the law of the state within which the 

contract was concluded will be applied unless the contracting parties have agreed 

(otherwise) or where it would be revealed from the circumstances that another law was 

intended to be applied). It has been clearly indicated that the Iraqi legislator 

subordinated the international contract to the law chosen by the contracting parties
(2)

. 

This choice of law should made clearly by the parties' autonomy of the will, or it would 

be revealed from the circumstances that another law was intended to be applied. In this 

case the court should deduce or infer the law chosen by the implied will of the parties 

from the circumstances which surrounds the contract
(3)

. An example of this case the 

insertion of the choice-of-jurisdiction clause in the international contract. In order to 

include the contractual disputes of conflicts within the jurisdiction of a certain state. 
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This means that the parties' will has impliedly chosen the law of that state
(1)

. It is to be 

noted also here that these circumstances surrounding the contract is considered as 

judicial presumptions, upon which the court can rely to detect the implied will of the 

parties. It can be detected sometimes from the language of the contract
(2)

. Finally we 

should refer to the insufficiency of first paragraph of the article (25) of the Iraqi civil 

law in solving the inter-territorial (inter-regional or inter-state) conflict of laws in the 

federal state. It is to be noted that the shortage or insufficiency vitiating the current Iraqi 

conflict of laws rules is embodied by their being incapable of solving the internal 

conflict of laws among regions and territories, because the current rules are involved in 

solving the conflict of laws on the international level. Including the first paragraph of 

the article (25) which determines the applicable law on the international contract, and 

the contractual obligations from which they arise.             

2. The applicable law having the most significant relationship to the transactions 

and the parties, in the absence of the effective choice-of-law provision 

 In this section we shall discuss the applicable law of the state having the most significant 

relationship to the transactions and the parties, in the absence of the effective choice of law 

provision, and the role played by the principle of the protection of justified expectations of 

the parties the most significant relationship
(3)

. and compare it with the situation of the 

current Iraqi choice of laws rules in the following topics as follows: 

2.1. The protection of the of justified expectations of the parties by determining 

the most significant relationship to the transaction and the parties in the 

absence of the effective choice of law provision 
   The first paragraph of the section (188) of the U.S. Restatement (second) of the conflict 

of laws entitled the (law governing in absence of effective choice by the parties) states that 

(the rights and duties of the parties with respect to an issue in contract are determined by 

the local law of the state which, with respect to that issue, has the most significant 

relationship to the transaction and the parties under the principles stated in section (6)). At 

first sight, it has been indicated that the rule of this paragraph refers clearly to the 

principles and factors listed in the section (6) of the second restatement
(4)

, in conformity 

with which the rights and duties of the contracting parties concerning a particular issue
(5)

, 

are to be determined or governed by the local law of the state having the most significant 
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relationship to the transaction and the parties with respect to that issue
(1)

. The phrase (most 

significant relationship) can be interpreted as the local law of the state with which the 

rights and duties of the contracting parties concerning a particular issue are most closely 

connected
(2)

. It is worth-noting that the principles or factors identifying the most significant 

relationship between the local law of a certain state
(3)

, and the transaction and the parties 

with respect to a particular issue are provided for in the second paragraph of section (6) 

which states that (When there is no such directive, the factors relevant to the choice of the 

applicable rule of law include (a) the needs of the interstate and international systems, (b) 

the relevant policies of the forum, (c) the relevant policies of other interested states and the 

relative interests of those states in the determination of the particular issue, (d) the 

protection of justified expectations, (e) the basic policies underlying the particular field of 

law, (f) certainty, predictability and uniformity of result, and (g) ease in the determination 

and application of the law to be applied). The most important of these principles or factors 

is the protection of justified expectations of the parties, in the absence of effective choice 

by the parties. It is to be emphasized here that the protection of justified expectations of the 

parties is considerably more important in contracts than in torts. If the justified 

expectations of the parties is protected by the local law of a certain state, this will support 

in turn other such important values as the certainty, predictability and uniformity of 

result
(4)

. Unless these values are realized, the justified expectations of the parties will be 

disappointed
(5)

. Therefore, there is a close relation between the protection of justified 

expectations of the parties as a main factors listed in the second paragraph of section (6) 

afore-mentioned, and the absence of effective choice by the parties
(6)

. Even in the field of 

the law of contract itself, the importance of the  protection of the justified expectations of 

the parties varies from a particular issue to another, or from issue to issue. It will be 

considerably more important in issues related to the validity of the contract, such as 

contractual capacity and formalities. But the factor of the protection of the justified 

expectations of the parties will be less important in the issues related to the nature of their 

contractual obligations and the time of performance of the obligation. Because these issues 

are to be governed by default rules or gap-filling rules rather than mandatory or imperative 

rules. This means that the justified expectations of the parties will not be disappointed by 

the application of the gap-filling rules of one state rather than those of another state. But 

matters run contrary to this situation if the mandatory or imperative rules are to protect the 
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justified expectations of the parties. Therefore, the protection of justified expectations of 

the parties is not likely to play an important role in the choice of law process. 

Consequently the formation of choice-of-law provisions is closely related to other 

principles or factors listed in section (6) other than the protection of justified expectations 

of the parties.  

 

2.2. The connecting factors which determine the applicable law of a certain state 

in the absence of the effective choice of law provision 
   Applying the principle of the protection of justified expectation of the parties, listed in 

section (6) of the U.S. restatement second of the conflict of laws, to determine the 

applicable law having the most significant relationship to the transactions and the parties, 

in the absence of the effective choice of law provision
(1)

. The second paragraph of the 

section (188) has identified nine connecting factors to determine the applicable law of a 

certain state in the absence of an effective choice of law by the parties, and states that (in 

the absence of an effective choice of law by the parties, the contacts to be taken into 

account in applying the principles of section 6 to determine the law applicable to an issue 

include: (a) the place of contracting, (b) the place of negotiation of the contract, (c) the 

place of performance, (d) the location of the subject matter of the contract, and (e) the 

domicile, residence, nationality, place of incorporation and place of business of the parties. 

These contacts are to be evaluated according to their relative importance with respect to the 

particular issue). This paragraph indicates that the principle of the protection of justified 

expectation of the parties mentioned in section (6), plays a considerable role in determining 

the applicable local law of a certain state, which has had the most significant relationship 

to the transactions and the parties
(2)

, with respect to the particular issue, in the absence of 

the effective choice of law provision. This determination is usually made by nine 

connecting factors: 1-The factor of the place of contracting. 2-The factor of the negotiation 

of the contract. 3-The factor of the place of performance. 4-The factor of the location of the 

subject-matter of the contract. 5-The factor of the domicile of the parties, 6- The residence 

of the parties, 7-The nationality of the parties, 8-The place of incorporation and 9-The 

place of business of the parties. This second paragraph clarifies that the local law of the 

state where one or more of these factors are situated, is considered as the applicable law 

having the most significant relationship to the transactions and the parties, and protecting 

the justified expectations of the parties
(3)

. The place of contracting represents the place 

where the offer and acceptance occur, to give the contract its binding effect. Whereas the 

place of negotiation of the contract makes a distinction between simple and significant 

contracts. Because it refers to the place where the contracting parties negotiate and agree 

on the terms of their significant contract preceded by a stage of negotiation. This means 
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that if the contract is a significant one preceded by a stage of negotiation, the applicable 

law will be the local law of the state of negotiating the contractual terms. The place or situs 

of the subject-matter of the contract handles with such physical things as movable like 

chattels, or immovable like land. This connecting factor clearly protects justified 

expectations of the parties. The factors of domicile, residence, nationality, place of 

incorporation and place of business of the parties provide permanent or lasting relationship 

between the factors and the parties
(1)

.      

2.3. The situation of the current Iraqi conflict of laws rules towards the 

determination of the applicable law on the contractual obligations in the 

absence of the choice of law 

     The Iraqi legislator has adopted a compound conflict of laws rule in drafting the first 

paragraph of the article (25) of the Iraqi civil law, to determine the applicable law on the 

contractual obligations arising from the international contract. This conflict of laws rule is 

made up of for four connecting factors: the factor or criterion of the explicit or express 

will, the factor or criterion of the implied or implicit will, the factor or criterion of the 

common domicile of the parties and the factor or criterion of the place of contracting.  

therefore, conflict of laws rule it can be said that this conflict of laws rule consists of two 

principal factors or criteria, that is to say, the explicit and implied will factors, as well as 

two reserve connecting factors: the connecting factor of the common domicile of the 

parties and the factor of the place in which the contract is concluded
(2)

. In the absence of 

both the explicit and implied parties' will, the court shall apply the remaining rigid and 

reserve connecting factors of the common domicile and the place of contracting. but both 

of these factors are criticized. Because the common domicile factor runs contrary to the 

nationality factor or criterion adopted by the Iraqi law. And the place of contracting can be 

considered sometimes as a fortuitous factor. This means the insufficiency and deficiency of 

the rigid connecting factors to determine the applicable law in the absence of both the 

explicit and implied parties' will
(3)

. As we have said earlier the first paragraph of the article 

(25) of the Iraqi civil law is insufficient n solving the inter-territorial (inter-regional or 

inter-state) conflict of laws in the federal state. But the following question should also be 

answered: is the second paragraph of the article (31) of the Iraqi civil law suitable or 

sufficient for solving the problem of the inter-territorial (inter-regional) conflict of laws in 

the federal Iraq?. It states that (Where this foreign law is one of a state having several legal 

systems the law of such state will determine which of these systems must he applied). The 

typical answer is that the second paragraph of the article (31) is also insufficient for 

solving the problem of the inter-territorial (inter-regional) conflict of laws in the federal 

Iraq. This insufficiency of the second paragraph of the article (31) can be attributed or 

ascribed to two reasons: the first it is assigned to solve the internal conflict of laws in a 
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country having several legal systems in front of the Iraqi judge. The second it refers to the 

internal law of a country having several legal systems. Considering that the laws of the 

federal Iraq do not contain internal conflict of laws rules, concerned with solving the inter-

regional conflict of laws.     

3. Conclusions 

The conclusion is made up of both the findings and recommendations and as follows: 

First: Findings: The study has reached the following findings:  

1- The U.S. Restatement (second) of the conflict of laws regulated the interstate 

conflict of laws rules, and assigned both the sections (187) and (188) to determine 

the applicable law of a certain state to solve the conflict of laws concerning the 

contractual obligations.  

2- The section (187) of the U.S. Restatement (second) of the conflict of laws made a 

distinction between two situations, in which the law of the state chosen by the 

parties to govern their contractual rights and duties can be applied. The first handles 

the special issue which the parties could have determined by an explicit agreement 

on the local law of the state chosen. The second deals with the special issue which 

the parties could not have determined by an explicit agreement on the local law of 

the state chosen.  

3- It is to be noted that the rule included in the second paragraph of the article (187) is 

restricted or limited by two exceptions which preclude the application of the law of 

the state chosen by the parties: (A) if the local law of the state chosen by the parties 

has no substantial relationship to the parties or the transactions and there is no other 

reasonable basis for the parties' choice. (B) if the local law of the state chosen by the 

parties would be contrary to a fundamental policy of a state which has a materially 

greater interest than the chosen state in the determination or resolution of the 

particular issue. 

4- The section (188) is concerned with determining the applicable local law of the state 

having the most significant relationship to the transaction and the parties with 

respect to that issue, in the absence of the effective choice by the parties. 

5- The second paragraph of the section (188) has identified nine connecting factors to 

determine the applicable law of a certain state in the absence of an effective choice 

of law by the parties: (a) the place of contracting, (b) the place of negotiation of the 

contract, (c) the place of performance, (d) the location of the subject matter of the 

contract, and (e) the domicile, (f) residence, (g) nationality, (h) place of 

incorporation and (i) place of business of the parties.  

6- The study has reached to an important finding that the current Iraqi conflict of laws 

rule in the first paragraph of the article (25) of the Iraqi civil law is applicable on the 

contractual obligations arising from the international contract, and is not concerned 

with solving the inter-territorial (inter-regional or inter-state) conflict of laws in the 

federal state. 
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7- The study has also reached to another important finding that the second paragraph of 

the article (31) is also insufficient for solving the problem of the inter-territorial 

(inter-regional) conflict of laws in the federal Iraq.  

8- This insufficiency of the second paragraph of the article (31) can be attributed or 

ascribed to two reasons: the first it is assigned to solve the internal conflict of laws in 

a country having several legal systems in front of the Iraqi judge. The second it 

refers to the internal law of a country having several legal systems. Considering that 

the laws of the federal Iraq do not contain internal conflict of laws rules, concerned 

with solving the inter-regional conflict of laws.      

Second: Recommendations: After displaying these findings, the researcher suggests the 

following recommendations:  

1- The researcher recommends that the Iraqi federal legislator follow suit the first 

paragraph of the section (187) of the U.S. second restatement of the conflict of laws 

and apply the local law of the region chosen by the parties to govern their 

contractual rights and duties, if the particular issue is the one which the parties could 

have resolved by an explicit agreement on the local law of the region chosen. 

Therefore the researcher suggests that the Iraqi federal legislator adopt the following 

text: (the local law of the region chosen by the parties can govern their contractual 

rights and duties, if the particular issue is the one which the parties could have 

resolved by an explicit agreement on the local law of the region chosen by the 

choice-of-law provision).  

2- The researcher recommends that the Iraqi federal law-maker follow suit the second 

paragraph of the section (187) of the U.S. second restatement of the conflict of laws 

and apply the local law of the region chosen by the parties to govern their 

contractual rights and duties, even if the particular issue is the one which the parties 

could not have resolved by an explicit agreement on the local law of the region 

chosen, unless the law of the chosen region has no substantial relationship to the 

parties or the transaction, or would be contrary to a fundamental policy of a region 

which has a greater interest than the chosen region in the determination of the 

particular issue. Therefore the researcher suggests that the Iraqi federal legislator 

adopt the following text: (the local law of the region chosen by the parties can 

govern their contractual rights and duties, even if the particular issue is the one 

which the parties could not have resolved by an explicit agreement on the local law 

of the region chosen by the choice-of-law provision, unless the law of the chosen 

region has no substantial relationship to the parties or the transaction, or would be 

contrary to a fundamental policy of a region which has a greater interest than the 

chosen region in the determination of the particular issue). 

3- The researcher also recommends that the Iraqi federal law-maker follow suit the 

second paragraph of the section (188) of the U.S. second restatement of the conflict 

of laws, and determine various connecting factors, to apply the local law of the 

region having the most significant relationship to the transaction and the parties, in 
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the absence of the choice of law by the parties,  instead of being restricted to the 

current rigid factors of criteria of the Iraqi civil law, represented by the law of the 

common domicile of the parties, and the law of the place of contracting. Therefore 

the researcher suggests that the Iraqi federal legislator adopt the following text: (in 

the absence of the choice of law by the parties, the applicable law should be the local 

law of the region having the most significant relationship to the transaction and the 

parties, which is determined by having recourse to the following factors or criteria: 

(a) the place of contracting, (b) the place of negotiation of the contract, (c) the place 

of performance, (d) the location of the subject matter of the contract, and (e) the 

domicile, (f) residence, (g) nationality, (h) place of incorporation and (i) place of 

business of the parties).      
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